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existence, current use, and continued 
need for the property. 

(3) A control system shall be in effect 
to insure adequate safeguards to pre-
vent loss, damage, or theft to the prop-
erty. Any loss, damage, or theft of non-
expendable property shall be inves-
tigated and fully documented. 

(4) Adequate maintenance procedures 
shall be implemented to keep the prop-
erty in good condition. 

(5) Proper sales procedures shall be 
established for unneeded property 
which would provide for competition to 
the extent practicable and result in the 
highest possible return. 

(f) When the total inventory value of 
any unused expendable personal prop-
erty exceeds $500 at the expiration of 
need for any grant purposes, the grant-
ee may retain the property or sell the 
property as long as he compensates the 
Bureau for its share in the cost. The 
amount of compensation shall be com-
puted in accordance with paragraph 
(d)(1)(ii)(B) of this section. 

(g) Specific standards for control of 
intangible property are provided as fol-
lows: 

(1) If any program produces patent-
able items, patent rights, processes, or 
inventions, in the course of work aided 
by a Bureau grant, such fact shall be 
promptly and fully reported to the Bu-
reau. Unless there is prior agreement 
between the grantee and Bureau on dis-
position of such items, the Bureau 
shall determine whether protection on 
such invention or discovery shall be 
sought and how the rights in the inven-
tion or discovery—including rights 
under any patent issued on it—shall be 
allocated and administered in order to 
protect the public interest consistent 
with ‘‘Government Patent Policy’’ 
(President’s memorandum for heads of 
executive departments and agencies), 
dated August 23, 1971, and Statement of 
Government Patent Policy as printed 
in 36 FR 16889. 

(2) Where the grant results in a book 
or other copyrightable material, the 
author or grantee is eligible to copy-
right the work if it is found that (i) the 
retention of the copyright is not pre-
cluded by statute and (ii) equity or the 
public interest is best served by doing 
so, by reason of special circumstances. 
If it is found that the public interest is 

best served by limiting the term of any 
copyright to be obtained, such limits 
shall be set forth in the grant agree-
ment. ‘‘Developmental’’ copyrights 
may be requested during the develop-
ment, testing, or evaluation of copy-
rightable materials in order to prevent 
them from prematurely falling into the 
public domain. The copyright will be in 
accordance with copyright laws. How-
ever, the Government shall receive a 
royalty-free, nonexclusive and irrev-
ocable license to reproduce, publish, or 
otherwise use, and to authorize others 
to use the work for Government pur-
poses. A copy of any copyright ob-
tained by a grantee shall be provided to 
the Bureau. Program income received 
as royalties from copyrights on mate-
rials produced under grants is retained 
by the grantee during the grant period 
and is to be used according to the pro-
visions of § 276.6(c). Specific agreements 
between the Bureau and the grantee 
shall be entered into before the grant is 
awarded to determine the uses of the 
royalty income after the grant is com-
pleted or terminated. 

(h) The use of Bureau-owned facili-
ties under the jurisdiction of the Com-
missioner by a grantee for purposes of 
carrying out a grant may be authorized 
when the facilities are not needed for 
Bureau purposes. 

[40 FR 51316, Nov. 4, 1975, as amended at 43 
FR 37446, Aug. 23, 1978; 64 FR 13897, Mar. 23, 
1999] 

§ 276.12 Procurement standards. 
(a) The standards contained in this 

section do not relieve the grantee of 
the contractual responsibilities arising 
under its contracts. The grantee is the 
responsible authority, without re-
course to the Bureau regarding the set-
tlement and satisfaction of all contrac-
tual and administrative issues arising 
out of procurements entered into, in 
support of a grant. This includes but is 
not limited to: disputes, claims, pro-
tests of award, source evaluation or 
other matters of a contractual nature. 
Matters concerning violation of law are 
to be referred to the tribal, Federal or 
other authority which has proper juris-
diction. 

(b) Grantees may use their own pro-
curement regulations provided that 
procurements made with Bureau grant 
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funds adhere to the standards set forth 
as follows: 

(1) The grantee shall maintain a code 
or standards of conduct which shall 
govern the performance of its officers, 
employees, or agents in contracting 
with and expending Bureau grant 
funds. Grantee’s officers, employees or 
agents, shall neither solicit nor accept 
gratuities, favors, or anything of mone-
tary value from contractors or poten-
tial contractors. To the extent permis-
sible by law, rules or regulations, such 
standards shall provide for penalties, 
sanctions, or other disciplinary actions 
to be applied for violations of such 
standards by either the grantee offi-
cers, employees, or agents, or by con-
tractors or their agents. 

(2) All procurement transactions re-
gardless of whether negotiated or ad-
vertised and without regard to dollar 
value shall be conducted in a manner 
so as to provide maximum open and 
free competition. The grantee should 
be alert to organizational conflicts of 
interest or non-competitive practices 
among contractors which may restrict 
or eliminate competition or otherwise 
restrain trade. However, this provision 
will apply only after the Indian pref-
erence requirements prescribed in 
§ 276.13 have been met. 

(3) The grantee shall establish pro-
curement procedures which provide for, 
as a minimum, the following proce-
dural requirements: 

(i) Proposed procurement actions 
shall be reviewed by grantee official to 
avoid purchasing unnecessary or dupli-
cative items. Where appropriate, an 
analysis shall be made of lease and pur-
chase alternatives to determine which 
would be the most economical, prac-
tical procurement. 

(ii) Invitations for bids or requests 
for proposals shall be based upon a 
clear and accurate description of the 
technical requirements for the mate-
rial, product, or service to be procured. 
In competitive procurements, such de-
scription shall not contain features 
which unduly restrict competition. 
‘‘Brand name or equal’’ description 
may be used as a means to define the 
performance or other salient require-
ments of a procurement. When so used, 
the specific features of the named 

brand which must be met by offerors 
should be clearly specified. 

(iii) Positive efforts shall be made by 
the grantees to use small business and 
minority-owned business sources of 
supplies and services. Such efforts 
should allow these sources the max-
imum feasible opportunity to compete 
for contracts to be performed using Bu-
reau grant funds. However, this provi-
sion will apply only after the Indian 
preference requirements prescribed in 
§ 276.13 have been met. 

(iv) The type of procuring instru-
ments used (i.e., fixed price contracts, 
cost reimbursable contracts, etc.) shall 
be appropriate for the particular pro-
curement and for promoting the best 
interest of the grant program involved. 
The ‘‘cost-plus-a-percentage-of-cost’’ 
method of contracting shall not be 
used. 

(v) Formal advertising, with ade-
quate purchase description, sealed bids, 
and public openings shall be the re-
quired method of procurement unless 
negotiation pursuant to paragraph 
(b)(3)(vi) of this section is necessary to 
accomplish sound procurement. How-
ever, procurement of $10,000 or less 
need not be so advertised. Where such 
advertised bids are obtained the awards 
shall be made to the responsible bidder 
whose bid is responsive to the invita-
tion and is most advantageous to the 
grantee, price and other factors consid-
ered. (Factors such as discounts, trans-
portation costs, taxes may be consid-
ered in determining the lowest bid.) In-
vitations for bids shall clearly set forth 
all requirements which the bidder must 
fulfill in order for his bid to be evalu-
ated by the grantee. Any or all bids 
may be rejected when it is in the grant-
ee’s interest to do so. 

(vi) Procurements may be negotiated 
if it is impractical and unfeasible to 
use formal advertising. Generally, pro-
curements may be negotiated by the 
grantee if: 

(A) The public exigency will not per-
mit the delay incident to advertising; 

(B) The material or service to be pro-
cured is available from only one person 
or firm; (all contemplated sole source 
procurements where the aggregate ex-
penditure is expected to exceed $5,000 
shall be referred to the Bureau for 
prior approval). 
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(C) The total amount involved does 
not exceed $10,000; 

(D) The contract is for personal or 
professional services, or for any service 
to be rendered by a university, college, 
or other educational institutions; 

(E) No acceptable bids have been re-
ceived after formal advertising; 

(F) The purchases are for highly per-
ishable materials or medical supplies; 
for material or services where the 
prices are established by law; for tech-
nical items or equipment requiring 
standardization and interchangeability 
of parts with existing equipment; for 
experimental, developmental or re-
search work; for supplies purchased for 
authorized resale; and for technical or 
specialized supplies requiring substan-
tial initial investment for manufac-
ture; 

(G) Otherwise authorized by law, 
rules or regulations. Notwithstanding 
the existence of circumstances justi-
fying negotiation, competition shall be 
obtained to the maximum extent prac-
ticable. 

(vii) Contracts shall be made only 
with responsible contractors who pos-
sess the potential ability to perform 
successfully under the terms and condi-
tions of a proposed procurement. Con-
sideration shall be given to such mat-
ters as contractor integrity, record of 
past performance, financial and tech-
nical resources, or accessibility to 
other necessary resources. 

(viii) Procurement records or files for 
purchases in amounts over $10,000 shall 
provide at least the following pertinent 
information: Justification for the use 
of negotiation in lieu of advertising, 
contractor selection, and the basis for 
the cost or price negotiation. 

(ix) A system for contract adminis-
tration shall be maintained to assure 
contractor conformance with terms, 
conditions, and specifications of the 
contract or order, and to assure ade-
quate and timely followup of all pur-
chases. 

(c) In addition to provisions to define 
a sound and complete agreement, the 
grantee shall include the following pro-
visions in all contracts and subgrants: 

(1) Contracts shall contain such con-
tractual provisions or conditions which 
will allow for administrative, contrac-
tual, or legal remedies in instances 

where contractors violate or breach 
contract terms, and provide for such 
sanctions and penalties as may be ap-
propriate. 

(2) All contracts, amounts for which 
are over $10,000 shall contain suitable 
provisions for termination by the 
grantee including the manner by which 
it will be effected and the basis for set-
tlement. In addition, such contracts 
shall describe conditions where the 
contract may be terminated for default 
as well as conditions where the con-
tract may be terminated because of cir-
cumstances beyond the control of the 
contractor. 

(3) In all contracts for construction 
or facility improvement awarded over 
$100,000, grantees shall observe the 
bonding requirements provided in 
§ 276.4. 

(4) All construction contracts award-
ed by recipients and their contractors 
or subgrantees having a value of more 
than $10,000, shall contain a provision 
requiring compliance with Executive 
Order 11246, entitled ‘‘Equal Employ-
ment Opportunity,’’ as amended by 
Labor Regulations (41 CFR part 87). 
However, this Equal Employment Op-
portunity provision will apply only 
after the Indian preference require-
ments prescribed in § 276.13 have been 
met. 

(5) All contracts and subgrants for 
construction or repair shall include a 
provision for compliance with the 
Copeland ‘‘Anti-Kick Back’’ Act (18 
U.S.C. 874) as supplemented in Depart-
ment of Labor regulations (29 CFR part 
3). This Act provides that each con-
tractor or subgrantee shall be prohib-
ited from inducing, by any means, any 
person employed in the construction, 
completion, or repair of public work, to 
give up any part of the compensation 
to which he is otherwise entitled. The 
grantee shall report all suspected or re-
ported violations to the Bureau. 

(6) When required by the Federal 
grant program legislation, all con-
struction contracts awarded by grant-
ees and subgrantees over $2,000 shall in-
clude a provision for compliance with 
the Davis-Bacon Act (40 U.S.C. 276a to 
a-7) and as supplemented by Depart-
ment of Labor regulations (29 CFR part 
5). Under this Act, contractors shall be 
required to pay wages to laborers and 
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mechanics at a rate not less than the 
minimum wages specified in a wage de-
termination made by the Secretary of 
Labor. In addition, contractors shall be 
required to pay wages not less often 
than once a week. The grantee shall 
place a copy of the current prevailing 
wage determination issued by the De-
partment of Labor in each solicitation 
and the award of a contract shall be 
conditioned upon the acceptance of the 
wage determination. The grantee shall 
report all suspected or reported viola-
tions to the Bureau. 

(7) Where applicable, all contracts 
awarded by grantees and subgrantees 
over $2,000 for construction contracts 
and over $2,500 for other contracts 
which involve the employment of me-
chanics or laborers shall include a pro-
vision for compliance with sections 103 
and 107 of the Contract Work Hours and 
Safety Standards Act (40 U.S.C. 327–330) 
as supplemented by Department of 
Labor regulations (29 CFR part 5). 
Under section 103 of the Act, each con-
tractor shall be required to compute 
the wages of every mechanic and la-
borer on the basis of a standard work 
day of 8 hours and a standard work 
week of 40 hours. Work in excess of the 
standard workday or workweek is per-
missible if the worker is compensated 
at a rate of not less than 11⁄2 times the 
basic rate of pay for all hours worked 
over 8 hours in any calendar day or 40 
hours in the work week. Section 107 of 
the Act applies to construction work 
and provides that no laborer or me-
chanic shall be required to work in sur-
roundings or under working conditions 
which are unsanitary, hazardous, or 
dangerous to his health and safety as 
determined under construction, safety, 
and health standards promulgated by 
the Secretary of Labor. These require-
ments do not apply to the purchases of 
supplies or materials or articles ordi-
narily available on the open market, or 
contracts for transportation or trans-
mission of intelligence. 

(8) Contracts or agreements, the prin-
cipal purpose of which is to create, de-
velop, or improve products, processes 
or methods; or for exploration into 
fields which directly concern public 
health, safety, or welfare; or con-
straints in the field of science or tech-
nology in which there has been little 

significant experience outside of work 
funded by Federal assistance, shall 
contain a notice to the effect that mat-
ters regarding rights to inventions, and 
materials generated under the contract 
or agreement are subject to the regula-
tions issued by the Bureau. The con-
tractor shall be advised as to the 
source of additional information re-
garding these matters. 

(9) All negotiated contracts (except 
those of $10,000 or less) awarded by 
grantees shall include a provision to 
the effect that the grantee, the Bureau, 
the Comptroller General of the United 
States, or any of their duly authorized 
representatives, shall have access to 
any books, documents, papers, and 
records of the contractor which are di-
rectly pertinent to a specific grant pro-
gram for the purpose of making audit, 
examination, excerpts, and tran-
scriptions. 

(10) Contracts and subgrants of 
amounts over $100,000 shall contain a 
provision which requires the recipient 
to agree to comply with all applicable 
standards, orders, or regulations issued 
pursuant to the Clean Air Act of 1970 
(42 U.S.C. 1251 et seq.) as amended. Vio-
lations shall be reported to the Bureau 
and the Regional Office of the Environ-
mental Protection Agency. 

§ 276.13 Indian preference in grant ad-
ministration. 

Any grant or subgrant shall require 
that to the greatest extent feasible: 

(a) Preferences and opportunities for 
training and employment in connec-
tion with the administration of such a 
grant or subgrant shall be given to In-
dians. 

(b) Preference in the award of a 
subgrant, contract or subcontract in 
connection with administration of a 
grant shall be given to Indian organiza-
tions and economic enterprises. 

(c) A tribal governing body may de-
velop its own Indian preference re-
quirements to the extent that such re-
quirements are not inconsistent with 
the purpose and intent of paragraphs 
(a) and (b) of this section for grants ex-
ecuted under this part. 
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